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STATEMENT OF QUESTIONS PRESENTED 


I 


Does Title 22 Section 201 of the D.C. Code|violate appellant's 


rights when he is convicted of aiding and abetting persons practicing 
a commonly employed method of birth control denominated as an 
abortion where there was no evidence introduced that a viable 
life was involved other than the persons who wanted to miscarry 
and who had the right to freedom of expression, privacy and 
equality and to request assistance in handling ens ernonsl and 
private matter which is guaranteed to them by the| first, fourth, 
fifth and ninth amendments to the United States Constitution? 

n | 
Did the Court err in failing to determine that the complaining 
witnesses were accomplices and therefore, sua sponte, to instruct 


the jury that testimony of an accomplice must be received with 


caution and scrutinized with care? 


I 
Did the Court err in denying appellant's mbtion to dismiss 
the conspiracy count where the substantive offense of causing an 
abortion required the concerted action of two persons to consummate 
the criminal act? 
si | 
Did the Court err in denying appellant's motion of acquittal 
| 
on Counts six and seven because insufficient evidence was presented 


to connect appellant with the attempted or completed act of abortion 


on Janet Farrell? 


V 
Did the Court err in instructing the jury that it could 
consider Dr. James E. Anderson's testimony that the abortion 
was early induced in light of the doctor's testimony that there 
was no way of determining whether an abortion was spontaneous 
or induced? 
VI 
Did the Court err in denying appellant's motion to 
suppress evidence seized under authority of a search warrant, 
supported solely by the statement of an informant whose 
credibility had not been established or corroborated? 
vi 
Did the Court err in allowing the jury to consider seven 
separate counts based on evidence of only three distinct 
transactions ? 
vill 
Appellant herein adopts the following questions (and briefs 


and arguments pertaining thereto) submitted to this Court by 


co-defendants Thomas P. Martini and Doris Hull. 


l. Did the Court err in ruling that it was not incumbent 
upon the government to prove pregnancy or that the appellants 
believed the complaining witnesses were in fact pregnant? 

2. Did the Court err in denying appellant's motions to sever 
various counts of the indictment? 

3. Did the Court err in denying appellant's motion to 
dismiss certain counts of the indictment? 

Appellant herein requests this Honorable Court to refer to 
Appendix filed with the brief of appellants Martini, Na 21671 and 
Hull No. 21672. 
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JURISDICTIONAL STATEMENT | 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on February 
16, 1968 convicting the appellant of violating U.S, Code, Title 18, 
Section 371 (Conspiracy) and D.C. Code, Title 22, Section 201 
(Abortion and Attempted Abortion). Said indictment consists of 1 
count of conspiracy, 3 counts of attempted abortion and 3 counts 
of abortion. | 

Appellant filed a notice of appeal on February 16, 1968 and 
his appeal was duly noted. The judgment of conviction being a 
final order of the United States District Court for the District of 
Columbia, this Court has jurisdiction under U. S., Code, Title 28, 


Section 1291. 


STATEMENT OF THE CASE 


On September 16,1966, appellant Eric Edmonston, Jr. 
was arrested and thereupon charged with six counts of abortion 
and attempted abortion and one count of conspiracy along with 
Martini and Hull. None of the alleged victims, Janet Farrell, 
Ellen Weiner or Wilma Gottlieb were charged with conspiracy. 

Essentially the government's case consisted of testimony 
from Wilma P. Gottlieb and Ellen M. Weiner, two victims of the 
alleged abortions. 

As a result of action instituted on their own account, Miss 
Gottlieb and Miss Weiner testified that they arrived in the District 
of Columbia in September of 1966 to contact a person for the 
purpose of which only Miss Gottlieb testified was to relieve her 
of what she believed was a pregnancy. Following their arrival 
in the District of Columbia, both urgently contacted the same 
person, and were subsequently transported to a hotel, later 
identified as the Woodner Apartments. Neither Miss Gottlieb or 
Miss Weiner could recall the apartment number or the floor of 
the apartment in which the abortions herein were alleged to have 
occurred (Tr.) 20 and Tr.42). On direct examination, Miss Weiner, 
in answer to the question 'Were any instruments placed in you, 
were any instruments placed in your vagina, stated ''I don't 
remember." (Tr.28). Miss Weiner then testified that upon re- 
turning to her hotel she proceeded to a restaurant where she had 
dinner (Tr.32). Dr. Richard Cioffi testified that after examining 


Miss Weiner,’ he found no evidence of any lacerations (Tr.133). 


While Miss Gottlieb gave similar testimony, there was no medical 
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examination made to corroborate her testimony. The aforesaid 
two incidents were alleged to have occurred on September 15, 
| 


1966. 


On the 16th day of September, 1966, Police Officers, while 


executing a warrant, supported only by the hearsay statements 

of Miss Weiner, found one Janet Farrell, third alleged victim at 

the abortions herein and one Miss Bullington. Janet Farrell was 

not arrested but was subsequently taken to D.C. General Hospital 
where upon examination Dr. James Anderson testified that there 


had been some type of abortion. ''Whether spontaneous or criminal, 


this we cannot determine. '' (Tr.103). After making this statement 
| 


Dr. Anderson concluded that ''an early induced criminal abortion" 
had been performed (Tr.104). The jury was Eapeeeered that they 
could consider the doctor's testimoay that an Nearly induced 
abortion'' had been performed (Tr.107). | 
The jury returned a verdict of guilty on all accounts against 
appellant Edmonston and he received a sentence aggregating five 


to fifteen years. Request for setting an appeal bond has been 


denied. 


STATUTES INVOLVED 


D.C. Code, Title 22, Section 201: 


U.S. Code, 


Whoever, by means of any instrument, medicine, 
drug or other means whatever, procures or produces, 
or attempts to procure or produce an abortion or mis- 
carriage on any woman, unless the same were done as 
necessary for the preservation of the mother's life or 
leath and under the direction of a competent licensed 
practitioner of medicine, shall be imprisoned in the 
penitentiary not less than one year or not more than 
ten years; or if the death of the mother results there- 
from, the person procuring or producing, or attempt- 
ing to procure or produce the abortion or miscarriage 
shall be guilty of second degree murder. (Mar. 3, 
1901, 31 Stat. 1322, ch. 854, Section 809; June 29, 
1953, 67 Stat. 93, ch. 159, Section 203.) 


Title 18, Section 371: 


‘If two or more persons conspire either to com- 
mit any offense against the United States, or to defraud 
the United States, or any agency thereof in any manner 
or for any purpose, and one or more of such persons 
do any act to effect the object of the conspiracy, each 
shall be fined nor more than $10,000 or imprisoned 
not more than five years, or both. 

‘If, however, the offense, the commission of which 
is the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed 
the maximum punishment provided for such misde- 
meanor. (June 25, 1958, ch. 645, 62 Stat. 701.) 


STATEMENT OF POINTS 


| 
i 
| 
1. Title 22, Section 201 of the D.C. Code violates 


appellant's rights when he is convicted of aiding and abetting per- 
sons practicing a commonly employed method of birth control de- 
nominated as an abortion where there was no evidence introduced 
that a viable life was involved other than the persons who wanted 
to miscarry and who had the right to freedom of expression, pri- 
vacy and equality and to request assistance in handling this per- 


sonal and private matter which is guaranteed to them by the First, 


Fourth, Fifth and Ninth Amendments to the United States Consti- 
tution. | 


2. The Court erred in failing to determine that the 


complaining witnesses were accomplices and therefore, sua sponte, 
to instruct the jury that testimony of an accomplice must be re- 
| 
ceived with caution and scrutinized with care. | 
3. The Court erred in denying appellant's motion to 
dismiss the conspiracy count where the substantive offense of 
| 
causing an abortion required the concerted action of two persons 
| 
to consummate the criminal act. | 
4. The Court erred in denying appellant's motion of 


acquittal on counts six and seven because insufficient evidence was 


presented to connect appellant with the attempted or completed 


act of abortion on Janet Farrell. 
| 


5. The Court erred in instructing the jury that it could 
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consider Dr. James E. Anderson's testimony that the abortion 
was early induced in light of the doctor's testimony that there was 
no way of determining whether an abortion was spontaneous or 
induced. 

6. The Court erred in denying appellant's motion to 
suppress evidence seized under authority of a search warrant, 
supported solely by the statement of an informany whose credi- 
bility had not been established or corroborated. 

7.| The Court erred in allowing the jury to consider 
seven separate counts based on evidence of only three distinct 
transactions. 

8. Appellant herein adopts the following points (and 
briefs and arguments pertaining thereto) submitted to this Court 
by co-defendants Thomas P. Martini and Doris Hull. 

a.! The Court erred in ruling that it was not incum- 
bent upon the government to prove pregnancy or that the appel- 


lants believed the complaining witnesses were in fact pregnant. 


b.| The Court erred in denying appellant's motions 
to sever various counts of the indictment. 


c.| The Court erred in denying appellant's motion to 
dismiss certain counts of the indictment. 


DISCUSSION 
I 
GENERAL 
Preliminary to argument of the questions raised herein 
we set forth a general background on the subject of abortion. 
In discussing the constitutional question| of whether or 
not a woman has a right to an abortion up until at least the twelfth 
week period after conception, long before there is a viable life in- 


volved, it is important to bear in mind the statistics which claim 


that there are at least one million and possibly up to two million 
| 


abortions performed in the United States yearly. Approximately 


85% of these are performed on married women living with their 
husbands who have children and who find that the birth of another 
child at a particular time would be unbearable. The upper income 
groups resolve this problem by either paying for the necessary 
medical advices and reports in order to obtain a legal or thera- 
peutic abortion or are able to pay a sufficient amount of money for 
an illegal abortion. On the other hand, the low income groups are 
unable to qualify for either of the above solutions. | 
The abortion operation itself takes about five minutes 
to perform while the patient is under the effect of al local anesthesia. 


Another more recent method of surgical birth control is with the 


use of a suction tube. This process takes approximately one minute 


and requires little or no anesthesia. 


Although at one time abortion might have been highly 
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dangerous to the woman, physicians now state that any pregnancy 
can be interrupted without danger from the moment it has been 
diagnosed through the first twentv-eight weeks. See Rosen, Psy- 
chiatric Implications of Abortion, and Cohen, A Case Study in So- 
cial Hypocrisy, 17 West. Res. L. Rev. 435 (1965). A properly 
performed abortion is only one-fourth as dangerous as a normal 
childbirth. 

The most damning indictment of present abortion laws 
is the startling large number of abortions performed each year. 
Research has estimated that in effect one out of every five preg- 
nancies ends in abortion. See Bates and Zawadzki, Criminal 
Abortion, 3 (1964). Scholastic distinctions between abortion and 
murder and learned discussions about the "right to life'' may be 
appealing to many, but to the pregnant mother who, out of social, 
economic, or! psychological pressure, frantically seeks out an 
illegal abortionist as the only solution to her problem those argu- 
ments are academic. 

aa 
RIGHT OF APPELLANT TO RAISE ISSUES HEREIN 

Appellant Eric Edmonston, Jr. was charged with aid- 
ing and abetting the performance and/or attempt to perform an 
abortion. If appellant's contention is correct that a woman has a 


constitutional right to determine whether or not she will produce 


a child by the abortion device she has a right to have assistance. 


It is appellant's position that if the act itself is not unlawful -- and 
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' i 
the women involved are not amenable to criminal charge under 
i 


Title 22, Section 201 -- then he, the most remote party, should 
not and cannot be guilty of aiding and abetting. Appellant therefore 
will show that the broad proscription against abortions violates the 
rights of womankind and is unconstitutional. 
Additionally, and equally important is the question 
whether appellant Edmonston can be guilty as a principal when the 
charge does not allege that he aided in the performance of any abor- 


tion. It would appear that the only appropriate charge in a similar 


case would be aiding and abetting practicing the healing art without 
\ 

a license. In Griswold v. Connecticut, 381 U.S. 479, 481, the 

Court stated: | 


Certainly the accessory should have standing to assert 
that the offense which he is charged with assisting is 
not, or cannot constitutionally be, a crime. 


| 

This case is more akin to Truax v. Raich, 239 
U.S. 33, where an employee was permitted to assert 
the rights of his employer; to Pierce v. Society of 
Sisters, 268 U.S. 510, where the owners Of private 
schools were entitled to assert the rights of potential 
pupils and their parents; and toBarrows v. Jackson, 
346 U.S. 249, where a white defendant, party to.a 
racially restrictive covenant, who was being sued for 
damages by the covenantors because she had conveyed 
her property to Negroes, was allowed to raise the is- 
sue that enforcement of the covenant violated the rights 
of prospective Negro purchasers to equal protection, 
although no Negro was a party to the suit. jAnd see 
Meyer v. Nebraska, 262 U.S. 390; Adler v. Board of 
Education, 2420.5. 485; NAACP v. Alabama, 357 U.S. 
445; NAACP v. Button, 371 U.S. 415. 


mi 
POWER OF APPELLATE COURTS TO HEAR QUESTIONS 
OF FUNDAMENTAL RIGHTS NOT RAISED IN THE TRIAL 
COURT 

Council for appellant Edmonston on this appeal was not 
his counsel at the trial and therefore could not have raised these 
questions earlier. 

The United States Supreme Court has ruled that the 
raising of such questions cannot be waived in circumstances which 
fall.. short of being clear and compelling. 

This Court is not bound by the findings of lower courts 
when it is alleged that fundamental constitutional rights have been 
violated. Hoffa v. United States, 385 U.S. 293, 313 (1966) (dis- 


senting opinion of Chief Justice Warren) citing: Jacobellis v. Ohio, 


378 U.S. 184 (1964); Haynes v. Washington, 373 U.S. 503 (1963); 


Watts v. Indiana, 338 U.S. 49 (1949); Hoven & Allison Co. v. Evatt, 


324 U.S. 652 (1945); Norris v. Alabama, 294 U.S. 587 (1935). 

In Hoffa, supra, Justice Warren also pointed out that 
"the duty of this Court to make its own independent examination of 
the record when federal constitutional deprivations are alleged is 
clear, resting as it does on our solemn responsibility for main- 
taining the Constitution inviolate. Napue v. Llinois, 360 U.S. 264, 
271 (1959). " 


SUMMARY OF ARGUMENT 


Laws prohibiting abortion infringe on a woman's right 
to decide for herself whether and when to have a child and on her 
right to decide how her body is to be used. Under the right of pri- 
vacy guarantees of the First, Fourth, Fifth and Ninth Amendments 
to the United States Constitution, it is the right of each individual 


to determine when and whether to produce offspring. The present 


| 
law prohibiting abortion in the District of Columbia infringes upon 


this fundamental right. The true issue is the individual's funda- 
mental personal right to determine when and whether to produce 
offspring without interference by the state. As the law now stands, 
no weight is given to the prospective mother's wibhes with regard 
to her own physical or mental health, the emotional considerations 
involved in bearing a child from an unwanted pregnancy, or the ex- 
tent to which a woman ought to have practically complete dominion 


over her own body as any man has. 
Abortions do not fall in the category of an act which 

constitutes a crime because (1) the act itself does not notably in- 

jure the public good; (2) the law forbidding the act is not capable of 


enforcement; (3) the law is not equitable in that its burden falls on 


one group; and (4) the law gives rise to evils greater than those it 


is designed to suppress. 


Abortion is a matter of personal freedom of a woman 
| 
to decide what she wants to do with her body. She should no longer 
be considered as property, a breeding machine. She is a human 
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being, a citizen, and as such has an equal right to protection of the 
amendments of the United States Constitution alongside men. It is 
simply a matter of justice that women should no longer be humbled 
and humiliated in their desire for their freedoms. The right of pri- 
vacy is a citizen's right to be let alone, the most comprehensive of 
rights and a right most valued by civilized men. Freedom for women 
from servility is a justice long overdue. The more than one million 
American women who annually seek an abortion in the face of the 
law do so as a matter of immediate personal urgency and necessity. 
The imposition of penal sanctions against one who aids 
and abets another in the conduct of her personal rights infringes 
his constitutionally protected rights and it is beyond the power of 
the legislature to impose sanctions against the appellant herein. 
ARGUMENT I 
TITLE 22, SECTION 201 OF THE D.C. CODE AS IT APPLIES 
TO APPELLANT HEREIN WHERE HE WAS CONVICTED OF 
AIDING AND ABETTING ANB ASSISTING CERTAIN GOVERN- 
MENT WITNESSES IN EXERCISING THEIR CONSTITUTIONAL 


RIGHT TO HAVE CERTAIN DEVICES USED IN THEIR QUEST 
FOR BIRTH CONTROL 


A. PRIVACY DOCTRINE 


Notwithstanding the proscription men have imposed upon 
women in the field of child-bearing, in all authoritative treatises 
in the realm of privacy there can be found none more private or per- 
sonal than the decision of a woman to produce or not to produce off- 
spring. 


Various rights have been enunciated by the U.S. Supreme 
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Court which in degree are of lesser consequence and have minor 
ramification, for example: (1) The right to have children go to 


private school (Pierce v. Society of Sisters, 268 U.S. 510 (1925); 


(2) The right to have children taught German (Meyer |v. Nebraska, 
262 U.S. 390 (1923)); (3) The right not to take an oath (Wiemann v. 
Updegraff, 344 U.S. 183 (1952)); (4) The right to be free of such 


police action as the invasion of one's home or person (Rochin v. 


California, 342 U.S. 165 (1952)); Mapp v. Ohio, 367 U.S. 643 (1961); 
(5) The right of free association with others (N. A. AL C.P. v. Ala- 
bama, 375 U.S. 449 (1958)); (6) The right to travel (Aptheker Ve 
Secretary of State, 378 U.S. 500 (1964)); and many other rights 
which have been protected by the United States Supreme Court and 
other courts under the First, Fourth, and Fifth Amendments. 

Of the several methods of birth control, ‘the anti-con- 
ception pill and the diaphragm have always been acceptable as is 
the intrauterine device, commonly referred to as the loop. In fact, 
the loop initiates a state of excessive coatractivity which results 
in expulsion of the products of conception. The loop is therefore 
an abortive device not different in kind from that deyicive method 
of birth control allegedly accomplished in the present case. If one 
is illegal under Title 22, Section 201, so is the other. Or to put 
it conversely, if the process of fitting the loop is not a violation, 
neither should be the procedure alleged to have been performed 
herein. : 

In Griswold v. Connecticut, 381 U.S. 497 (1966) the 
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United States Supreme Court has succinctly defined the concept of 
privacy and although in that case the repeated refereace was to 
marital privacy, the principle is unchanged 

The case at hand while having enormous significance 
and consequence is but one step beyond Griswold and the step for 
which enlightened mankind has been crying. 

Aside from religious reasons, which will be discussed 
later, there is no logic to a preventive rule that forbids abortive 
action one minute after conception while permitting it a moment 
before. 

As a matter of fact, before the 28th week of gestation 
there has developed no medically or legally recognizable viable 
human life. From the heart transplants and the transplantation of 
other human organs medical science has determined that until the 
brain is electrically active, well beyond the 28th week, there is no 
life, only the products of conception -- the embryo and its append- 
ages. Medical authorities believe that death may be more realist- 
ically determined from the functioning of the brain than from that 
of the heart. Life in any meaningful sense is centered in the brain. 

Voluntary sterilization is legal in 48 of our states with- 
out restrictions. Where is the rationale that imprisons one for in- 
ducing a single abortion and at the same time allowing a permanent 


irretractable operative procedure forever precluding childbirth. 


Griswold stands for the proposition that substantial 


legislation which infringes upon private activities of the individual 
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will be held unconstitutional unless the government dan carry the 
burden of showing that the legislation is necessary. : Certainly it 
is incumbent on the government in the present case to prove that 
the embryonic matter had developed beyond mere matter, and this 
of course it failed todo. At the point where the government is 
able to show that another human is in being, then the government 
acting in the interest of society may constitutionally exercise its 
power in balancing the rights of one with the other. ‘This burden 
of proof belong to the government. The majority spinon in Gris- 
wold demonstrates from the cumulative effects of the specifics of 
the Bill of Rights that the notion of the right to ins is funda- 
mental to our concept of democratic government. The Constitu- 
tion has been called a property man's document, a fortiori, it 
should protect the sanctity of his -- or in this case, her -- corpus. 
What is more a woman's private property than her body? 

The Fourth and Fifth Amendments SoES described in 
Boyd v. United States, 116 U.S. 616, 630, as protection against 
all governmental invasions of the sanctity of a man's home and the 
privacies of life. Certainly included is the right tolraise children, 


| 
and conversely not to bring children into this world -- within the 


limits described above. Justice Goldberg in Griswold stated the 


right of privacy is a fundamental, personal right emanating from 

the totality of the constitutional scheme under which we live. Justice 
Brandeis, dissenting in Olmstead v. United States, | 277 U.S. 438, 478, 
comprehensively summarized the principles underlying the Consti- 
tution's guarantees of privacy: | 
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"The protection guaranteed by the (Fourth and 
Fifth) Amendments is much broader in scope. The 
makers of our Constitution undertook to secure con- 
ditions favorable to the pursuit of happiness. They 
recognized the significance of man's spiritual nature, 
of his feelings and of his intellect. They knew that 
only a part of the pain, pleasure and satisfactions of 
life are to be found in material things. They sought 
to protect Americans in their beliefs, their thoughts, 
their emotions and their sensations. They conferred, 
as against the Government, the right to be let alone -- 
the most comprehensive of rights and the right most 
valued by civilized men." 

The American Baptist Convention of 3500 delegates 
representing more than 6200 churches and 1 1/2 million members 
issued a formal) statement on May 30, 1968 declaring "that abor- 
tion is a matter of responsible personal decision and that the term- 
ination of a pregnancy prior to the end of the 12th week be at the 
request of the individual concerned and be regarded as a medical 
elective procedure governed by the laws regulating medical prac- 
tice and licensure." 

The Americans for Democratic Action formally stated, 
also in May 1968, that any woman has the right to an.abortion oper- 
ation as part of her sex's new-found emancipation. 

The American Civil Liberties Union issued a policy 
statement in March 1968 at the end of an 18-month study by one of 
its committees which concluded that abortion laws violate individual 
freedom and the decision to have an abortion legally is up to the 


woman's personal discretion. . 


Fifty years ago, Margaret Higgins Sanger said: "No 


woman can call herself free who does not own and control her own 
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body or until she can freely choose whether she will or will not be 
a mother. The most far reaching social development of modern 
times is the revolt of women against sexual servitude. "' 
B. EQUAL PROTECTION 
The absence of penalties for performing procedures in 
connection with heart transplants, kidney and other organs' dona- 
tions, violate standards of equal protection enaranteed by the Fifth 
Amendment. Appellant herein was convicted as an aider and abet- 
tor though the females who solicited and participated were neither 


charged nor convicted. 


The United States Supreme Court has stated that legis- 


lative classifications must bear a reasonable and just relation to 
the act in respect to which classification is proposed and that where 
fundamental individual liberties are involved the state can signifi- 
cantly encroach upon those liberties only upon Shovine a subordi- 
nating interest which is compelling. Bates v. Little Rock, 361 U.S. 
516, 524 (1960). ! 
In Yick Wo v. Hopkins, 118 U.S. 356 (1886) the United 
States Supreme Court established the principle that even though a 
statute may be valid on its face it is unconstitutional under the 
equal protection clause of the Fourteenth Amendment to enforce it 
discriminatorily against a particular class of persons. This hold- 


ing encompasses all state created or publicly administered classi- 

| 

fications, patent or latent, which effectively discriminate against 
| 


persons in any arbitrary or irrelevant manner. See Tussman & 
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TenBroek, the Equal Protection of the Laws, 37 California L. Rev. 
341, 358 (1949): ''The imposition of special burdens, the granting 
of special benefits must always be justified. They can only be 
justified by being directed at the elimination of some social evil, 
the achievement of some public good." 

As already pointed out, there is no question but that 
indigent ward patients as contrasted with financially able private 
patients are the victims of systematic inequalities in the adminis- 
tration of hospital abortion procedures. There is also no question 
but that the financially well-to-do are the ones who can go abroad 
to have safe hospital abortions in other countries such as Japan 
or Hungary and that they too are able -- as their less affluent sis- 
ters are not -- both to afford the very expensive out-of-hospital- 
joemendocxxbcxrxrrions abortions and the so-called "therapeutic" 
abortions performed in hospitals. 

Overwhelmingly the in-hospital abortions are of white 
women with means. 


As Lawrence Lader writes in his book Abortion (Bobbs- 


Merrill Company, Inc., 1966): 


"The most disastrous result of the abortion 
committee system has been economic and social dis- 
crimination-against one group -- the ward patients. 

In larger cities, the poor, particularly the Negro and 
Puerto Ricans are virtually denied the same medical 
care as the privileged few. Of hospital abortions per- 
formed in New York City during 1960-62 only 7%were 
non-whites, as compared with 93%whites. 


"In this same period, 16 ward patients in muni- 
cipal hospitals, 66 in voluntary hospitals were granted 
abortions, compared with 792 private patients. * * +" 


18 


The woman of influence, because of family or wealth, 
can afford the cost of consulting two psychiatrists to swear or af- 
firm that an abortion is indicated in her case. Abortion laws are 
really class legislation. They are no problem for the rich in ob- 
taining her abortion, legally or illegally, while the poor and under- 
privileged woman cannot. Liberalizing the laws of abortion would 
not change this economic inequality. The woman of means can 
easily obtain an abortion performed by the doctor of her choice in 
a clean hospital after going through the hypocritical and debasing 
routine of the abortion committee. 

Like every other medical procedure in the U.S.A., 


abortion is easier and safer for the wealthy than for the poor. 


Without leaving the country, the rich can afford the discreet pri- 


vate hospital that will bend the rules to allow a therapeutic abor- 
tion. The rich can afford a psychiatrist who will attest to the psy- 
chological danger of continuing the pregnancy. And the rich can 


| 
afford the air fare to foreign nations. 


The plight of the poor remains as desperate as it has 
always been. In a recent two-year period in New York City, for 
example, 93 per cent of the legal abortions were performed on pa- 


i 
tients who were both private and white. A Negro woman in a pub- 


lic hospital simply runs into different interpretations of what the 
| 


law will allow. 


So blatant is the discrimination that Whitney M. Young, 
Jr., executive director of the Urban League, has been led to plead 
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for radical revision of the laws. 'The poor have no option but to 


go to midwives or to use crude devices, " he said last fall, point- 
ing out that non-white women not only are denied legal abortions 
but have a far higher death rate from illegal abortions. 

C. SEPARATION OF CHURCH AND STATE 

At common law, abortion within 40 days was a woman's 
inalienable right and until the year 1900 the Church did not forbid 
abortion within 40 days. Certainly no segment of society, including 
the Church, believes that life begins at the moment of conception. 
A vast majority of public opinion of both medical and lay men are 
of the opinion that abortions are a matter to be decided by the 
woman involved, in consultation with her physician. 

The only justifiable reason to believe that it is morally 
wrong to destroy'a fetus at an early stage is based on religious 
expressions and thus violate the constitutional proscriptions regard- 
ing separation of Church and State. 

In effect, religious arguments propounded by a minority 
have imposed their dogma to the disadvantage of society as a whole 
and such legislation as is the concern of this appeal cannot stand. 
See West Virginia State Board of Education v. Barnette, 319 U.S. 
624 (1943); Leavy & Kummer, Abortion and the Population Crisis; 
Therapeutic Abortion and the Law; Some New Approaches, 27 Ohio 


State L.J. (Fall, 1966); 13 U.C.L.A. L.Rev. 285, 296 (1966). 


ARGUMENT I 


THE COURT ERRED IN FAILING TO DETERMINE 
THAT THE COMPLAINING WITNESSES WERE 
ACCOMPLICES AND THEREFORE TO SUA SPONTE 
INSTRUCT THE JURY THAT TESTIMONY OF AN 
ACCOMPLICE MUST BE RECEIVED WITH CAUTION 
AND SCRUTINIZED WITH CARE. 
The major part of the government's case against 
appellant consisted of testimony elicited from two women, Ellen 
| 
Weiner (TR. 6-35) and Wilma Gottlieb (TR. 37-49), upon whom 
the abortions were allegedly performed. Both Miss Weiner and 
Miss Gottlieb testified that any criminal action designed to 
violate the Abortion laws originated in their minds and as a result 
of their actions, i.e., both obtained information from a doctor in 
| 
Pennsylvania and subsequently contacted appellants in the 
District of Columbia (TR. 6-8 and 37-8). As a result, it is 
submitted that Ellen Weiner and Wilma Gottlieb were accomplices 
| 
in the perpetration of the criminal conspiracy for which appellant 
has been adjudged guilty. 
While other jurisdictions are contra, Ariz. Rev. Stat. 
Ann. 13-212, (1956); Cal. Pen. Code 275, the case law in the 


| 
District of Columbia infers that a woman upon whom an abortion 


is performed cannot be, under the provisions of the aiding and 


| 
abetting statute, prosecuted for a violation of Title 22, Section 


201 of the D.C. Code. 
However, a woman upon whom an abortion is 
performed is subject to criminal prosecution as a|co-conspirator 
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to procure an abortion upon herself, even though she could not 
commit the substantive crime. (See United States v. Holte, 
236, U.S. 143.59 L.Ed 506). And in May v. United States, 84 


U.S. App. 232, this court specifically citing United States v. 


Holte, supra, held that a person could be charged with conspiracy 


even though he could not be charged with the substantive offense. 

Congressional discussions upon Title 22 Section 201 
of the D.C. Code revealed a concern with the alleged victim's 
participation in the procurement of an abortion. The legislators, 
aware that the women could not be prosecuted for a violation of 
the abortion statute, clearly intended criminal prosecution of 
the alleged victims under the conspiracy statute. H.R.3586, 8lst 
Cong., 2nd Sess. (1951). It is submitted therefore that Ellen Weiner 
and Wilma Gottlieb were subject to criminal prosecution as co- 
conspirators under count one of the indictment with appellant in 
the perpetration of the substantive crime, i.e., Title 22, Section 
201 of the D.C. Code. 

Cognizant of the dangers inherent in the adverse 
testimony of accomplices in criminal prosecution, the courts in 
the District of Columbia require an instruction that the testimony 
of an accomplice should be received with caution and scrutinized 
with care and that the jury should convict upon such testimony 
only after they have carefully and cautiously scrutinized it. 

Since Wilma Gottlieb and Ellen Weiner were accomplices in the 
perpetration of the criminal offense for which the appellant 
was charged, their testimony as co-conspirators should have been 
received in evidence subject to a cautionary instruction. (See 
Robinson v. State, 184 A2d 814(1962) 
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| 
ARGUMENT Ill | 
| 


THE COURT ERRED IN DENYING APPELLANT'S 
MOTION TO DISMISS THE CONSPIRAGY COUNT 
OF THE INDICTMENT 


An agreement by two persons to commit a particular crime 
cannot be prosecuted as a conspiracy when the crime is of sucha 
nature as to necessarily require the participation of two persons 
for its commission. The rule was thus stated by Mr. Justice 


Stone in Gebardi v. United States, 287 U.S. 112,53 S, Ct.35,77 


L. Ed 206: 


"Where it is impossible under any circumstances to 
commit the substantive offense without cooperative 
action, the preliminary agreement between the same 
parties to commit the offense is not an indictable 
conspiracy either at common law (citing cases, including 


Shannon and Nugent v. Commonwealth, 14 Pa). 226 (1850), 
apparently the original authority for the first statement 
of the rule), or under the federal statute."" | 

| 

Briefly the rule states that when by definition the intended 


substantive offense requires a plurality of actors, aiconspiracy 


prosecution cannot be maintained. In United States v. Sager, 
49 F.2d 725 (C.C.A. 24), where the indictment included counts 


of conspiracy to bribe and the substantive offense of bribery, 


the Court stated: | 


"Concert of action is always necessary to an agreement 
to take and give a bribe; it is always necessary to an 
intended taking and an intended giving. A person cannot 
agree with himself, receive from himself, or give to 
himself" 


Where a crime necessarily involves the mutual cooperation 
of two persons...and if they have in fact committed ithe crime 
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theymay not be convicted of conspiracy to commit it. United 
States v. Dietrick, 126 F 664. The fact that there may be 


several parties on each "side'' of the offense does not prevent 


application of the rule. U.S. v. Sager, supra: U.S. v. Zeuli 


137 Fed 845,846 (D.C. A. 2d, opinion by Learned Hand, C.J.); 
U.S. v. New York Central and H.R.R.Co., 146 F 298 (D.C., 
S.D.N. Y.). 

In Commonwealth v. Bricker, 74 Pa. Super. 234(1920) 
the Pennsylvania Superior Court in a criminal abortion case 
held that there could be no indictment for conspiracy to commit 
an abortion where the concerted action of the defendant was a part 
of the criminal act. 

It is submitted, therefore, that since concert or cooperation 
between appellant and the alleged victim was essential to the com- 
mission of the substantive offense, the appellant cannot be charged 
with conspiracy to commit the substantive offense and also with the 
substantive crime itself. Appellant and the alleged victims cannot 
conspire between themselves to commit a crime in which they alone 
participated and which was not directed toward anyone else. 
Commonwealth v. Bricker, supra. No other property or physical 
rights are affected or involved. The preliminary agreement or 
conspiracy concerns only and is directed solely at the co-conspirators. 
Therefore, the Court erred in failing to dismiss the conspiracy 


count of the indictment. 


ARGUMENT _ IV 


THE COURT ERRED IN DENYING ARPELLANT'S 
MOTION OF ACQUITTAL ON COUNTS SIX AND 
SEVEN SINCE INSUBSTANTIAL EVIDENCE WAS 
PRESENTED TO CONNECT APPELLANT WiTH 
THE ATTEMPT OR THE COMPLETED ACT OF 
ABORTION ON JANET FARRELL. 


Counts two through five of the indictment concerned acts 
perpetrated on September 15,1966. The only evidence offered 
to establish appellant's participation in counts six and seven of 
the indictment, i.e., the attempt and completed ach of abortion on 
Janet Farrell on September 16,1966 consisted of Seceriony that 
appellant was seen in the area of the Woodner Hotel at 7:25 or 


7:30 p.m. (TR.113,136) and that appellant was observed in the 


company of a Miss Bullington in the lobby of the Woodner Hotel 


at 7:25 p.m. (TR 123). Miss Bullington was later found in apartment 


| 
B-1066 during the raid by the police. There was no evidence directly 
| 


connecting appellant with Janet Farrell, the subject of counts six 


and seven. 
It is submitted that a directed verdict should have 
been granted as to counts six and seven. Appellant was not 
charged with any attempt or completed act of abortion on Miss 
Bullington. The government's allegations against appellant were 
based on the theory of aiding and abetting in the commission of 
the alleged abortion on Janet Farrell. Mere physical presence 
by the appellant in the area without something morte is not 
sufficient to establish appellant's participation in the aforesaid 


criminal acts. 


It is submitted that the jury can only speculate as to 


appellant's connection with Janet Farrell. By not directing 


a verdict on these counts the court allowed the jury to convict 
appellant by virtue of his presence and activities as alleged in 
counts one through five. It is just as reasonable for the jury 
to infer that Janet Farrell was transported by another individual 
or arrived at the Woodner Apartments by her own means. A 
jury must not be left to speculate and surmise in criminal cases, 
merely hoping that they are drawing the proper inference. In 
circumstantial cases the test applied is whether the jury might 
reasonably find that the evidence excludes every reasonable 
hypothesis except that of guilt (See Guevara v. United States 
242, F 2d 747 (1957); United States v. Tijerina 138 F.2d Supp. 759) 

The following portion of the trial transcript is submitted 
in support of the above argument: 

(Tr.113) 

MR. CAPUTY: Now directing your attention 

to September 16,1966, did you have an occasion 

to see the person named Edmonston? 

OFFICER BIRCH: Yes Sir, I did. 

MR, CAPUTY: Where was it and when? 

OFFICER BIRCH: It would be about 7.30 p.m. 

MR. CAPUTY: Where? 


OFFICER BIRCH: About the 3100 block of 16th 
Street, N.W. 


(Tr 123) 


MR. CAPUTY: Now directing your attention to the 
16th of September, 1966, did you have an occasion 
to see the person whom you have just identified in 
the Courtroom? 
OFFICER ACREE: Yes, Sir, I saw him. | 
MR. CAPUTY: Where was he? | 


OFFICER ACREE: At the Woodner Apartment 


MR. CAPUTY: About what time? 


| 
| 
OFFICER ACREE: I saw him at approximately 
about 7.25 p.m. on the lé6th. 
| 
MR. CAPUTY: Whereabouts was he when you had 
seen him? 


OFFICER ACREE: In the sort of like the lopby near 
a phone right next to the entrance to the B section of 
the Woodner. | 

MR. CAPUTY: What if anything was he doing at 
that time when you had seen him? 


OFFICER ACREE: He was making a phone call. 


MR, CAPUTY: Was he alone or was anyone else 
with him at the time? | 


OFFICER ACREE: There was a female with him. 
(Tr 125) 
MR. CAPUTY: When was the next time if any that 
you saw the female whom you had seen earlier in the 
Woodner on September 16th alongside the defendant 


Edmonston? | 


OFFICER ACREE: I saw her in an apartment. 


MR. CAPUTY: What apartment? | 


OFFICER ACREE: 1066-B 


MR. CAPUTY: Whereabouts in that Se ars was she? 
OFFICER ACREE: She was lying on one oe the beds in 


one of the bedrooms of the apartment. 
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MR. CAPUTY: Do you happen today to know the name 
of the person whom you had seen, the female that you 
had seen in the lobby and later saw in that apartment 1066? 


OFFICER ACREE: She was identified to me as Miss 
Bullington. 


(Tr.B6) 
MR. CAPUTY: Now, what time was it that you made 


an arrest! of the person that you identified as Edmonston 
here in the courtroom? 


OFFICER O'BRIEN: It would be approximately 7.25 
or 7.30 p.m. on September 16, 1966. 


MR, CAPUTY: Where was that arrest made? 


OFFICER O'BRIEN: In the 1400 block of Park Road, 
Northwest. 


MR. CAPUTY: What if anything did you do with the 
defendant Edmonston after you had placed him under 
arrest? 


4 
OFFICER O'BRIEN: He was transported to the 
Homicide Squad with two other detectives at that time. 


Therefore it is submitted that there was insufficient 


evidence to allow counts six and seven to go to the jury. 


ARGUMENT V 


THE COURT ERRED IN INSTRUCTING THE 
JURY THAT IT COULD CONSIDER DR.JAMES 

E. ANDERSONS'S TESTIMONY THAT THE 
ABORTION WAS EARLY INDUCED IN LIGHT 

OF THE DOCTOR'S TESTIMONY THAT THERE 
WAS NO WAY OF DETERMINING WHETHER 

AN ABORTION WAS SPONTANEOUS OR INDUCED 


Dr. James Anderson testified that in his pamen an 
early induced criminal abortion was performed on Janet Farrell. 
(Tr.104). While no instruction would be sufficient to/remove 
this prejudicial statement from the consideration of the jury the 
Court compounded the error by instructing the jury that it could 
consider Dr. Anderson's testimony that the abortion was "early 
induced". (Tr.107). Since an abortion could result from a 
natural spontaneous act or an induced act and in light of the 
fact that Dr. Anderson had previously testified that there had 
been some type of abortion but "whether spontaneous or criminal, 
this we cannot determine, '' (Tr.103), the aforesaid Shstruction 


| 
was error. ! 


| 
In Application of Grand Jury of Kings, 143 N.Y.S. 2d 
501, 286 App. Div. 270 (1955) at p. 504 the New York Court of 


Appeals stated: | 


"abortions are classified as spontaneous and 
induced. A spontaneous abortion of pregnancy 
is one that is caused by some normal or! 
abnormal act of nature without the intervention 
of any outside agency. An induced abortion is 
one that is caused artificially either by the 
patient herself or by another. When an abortion 
is thus artificially induced in order to save a 
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life, it is done as a therapeutic abortion. 

The only type of abortion which is made 

ai"criminal practice" and unlawful is the 

abortion which is induced for reasons 

other than therapeutic. All other abortions 

are deemed to be innocent and lawful." 

Clearly then the Court was invading the province of 
the jury by instructing them that the abortion could not have been 
the result of a natural spontaneous act. 

One further point requires comment. The Courts 
have recognized the layman's difficulty in understanding what 
the term abortion means. In State v. Thompson, 153 A 2d 364, 56 
N.J. 438 (1959), the New Jersey Court of Appeals stated: 

“There has been an unusual lack of precision 

in the use of words in this field.... With 

respect to human beings, (abortion) has 

been long used to infer an intentionally 

induced misscarriage as distinguished from 

one resulting naturally or by an accident. 

It is therefore submitted, in light of Dr. Anderson's 
own statement that it is impossible to medically determine whether 
an abortion is spontaneous or induced, the instruction was 
prejudiced to appellant. 


In addition, this error must be considered in 


connection with the fact that the government case, on counts 


six and seven, was essentially based on Doctor Anderson's 
testimony. Therefore, the instruction concerned a nerve center 
issue violating appellant's constitutional right to a fair trial 


(See Jenkins v. United States 117 U.S. App. D.C. 348 (1964); 


Cooper v. United States, 123 U.S. App. D.C. 88 (1966). 


ARGUMENT VI 
THE COURT ERRED IN DENYING APPELLANT'S 
MOTION TO SUPPRESS EVIDENCE OBTAINED 
UNDER THE AUTHORITY OF A SEARCH WARRANT, 
SUPPORTED SOLELY UPON HEARSAY | EVIDENCE 
OF AN INFORMANT WHOSE CREDIBILITY HAD 
NOT BEEN ESTABLISHED OR CORROBORATED 


Where a Commissioner's judgment in finding probable 
| 
cause to issue a search warrant, is based solely on affidavits, a 
Court upon review may make its own determination as to whether 


there was probable cause. Jones v. United States 362 U.S. 257 


at p. 271 (1960). 


In the case at bar, the affidavit signed by police officer, 


Joseph H. O'Brien, alleged that an informant, Ellen M. Weiner 
| 
stated that an abortion had been performed at the Woodner Hotel 


on September 15,1966. There is no indication in the affidavit as 

to who Ellen Weiner stated this information to. There is no 
statement in the affidavit that the informant had been reliable in the 
past or that indeed the affiant believed her to be reliable. The 
affidavit further contained a statement that another police officer, 


| 
Hamilton, had observed a white female driving an automobile, 


listed in the name of Doris W. Hull, enter the same apartment 


building in which Eric Edmonston appellant resides. . There is no 
allegation that this unknown white female is Doris Hull. There 
is no date supplied indicating when the aforesaid police officer 
made his observations nor was there any date supplied indicating 
that appellant, Eric Edmonston, Jr. occupied the aforesaid 
apartment building. In addition there is no indication that the 
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statements of the police officer were made to the affiant or whether 
it went through one or more intermediaries. In any case, none of 
the information in the affidavit supplied by Officer Hamilton in any 
way corroborates the informant's statements. 

There is one remaining factual paragraph standing alone 
in the affidavit where it is averred "apartment 1066 at 3636 16th St. 
N.W., Washington, D.C., the Woodner Hotel, is rented ona 


monthly basis toa Doris W. Hull."' There is no information as to 


3 
who supplied this information, but more important there is no 


date supplied indicating when the aforesaid factual statement was 
made i.e., when Doris Hull rented the aforesaid apartment on a 
monthly basis. 

This is the substance of the affidavit. No item of 
information supplied in the affidavit is identified as being in the 
first hand knowledge of the affiant. 

In Jones v. United States, supra at p. 269 the United 
States Supreme Court held that an affidavit could rest on hearsay, 
so long as a substantial basis for crediting hearsay is presented. 
The basis presented for accrediting the informant's hearsay by 
the United States Supreme Court was that the affiant swore that 
the informant had previously given information to him which was 
correct; the affiant had been given corroborating information by 
other informants and the affiant was independently familiar with 
the persons claimed by the informant to be committing the criminal 
acts charged, and affiant knew that the defendant therein had 
admitted to the use of narcotics. Jones v. United States, supra. 
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. | 
In the case at bar, clearly none of the statements 


were based on personal observations of the affiant. Possibly 


many of the "facts" recited in the affidavit were supplied by an 
informant over the telephone. There is no way of knowing 
whether the reports or statements were made directly to the 


affiant or whether it went through one or more intermediaries. 
| 


In Sgro v. United States, 287 U.S. 206 at p. 209 the Supreme 


Court stated that: 
"(the proof supplied to the Commissioner) must 
have appropriate relation to the application for 
the warrant and must be as of the time of the 
issuance of that warrant. The Commissioner 
has no authority to rely on affidavits which have 
sole relation to a different time and have not 
been brought down to date or supplemented so 
that they can be deemed to disclose grounds 
existing when the new warrant is issued. The 
warrant must rest upon a proper finding and 
statement by the Commissioner that proper 
cause then exists. That determination as of 
that time cannot be left to mere inference or 
conjecture, "' | 


In the affidavit there is no indication as to when 
Doris W. Hull rented the apartment at the Woodner Hotel. The 
fact that the affidavit and the informant's penternenk was couched 
in the present tense does not satisfy this nog Spinelli 


v. United States 382 F.2d 71 (1967). 


In Rosencranz v. United States 356 F. 24 310 (ist 


Circuit 1966) where the affidavit was held not sufficient to 


establish probable cause because it did not contain an averment 


as to the time when the affiant received information from his 


informant or the time which the observations were made of 


illegal acts the Court stated: 


“that the use of the present tense is not sufficient. . 

The present tense is suspended in the air; it has no 

point of reference". 

Therefore, the isolated statement that Doris Hull 
rented apartment 1066 at 3636 16th Street at the Woodner Hotel 
and the statement by Police Officer Hamilton must fall since 
there is no averment as to the time when the affiant received, 
if at all, information from the informant or the time when the 
observations were made of illegal acts. As a result, the 
remaining statements in the affidavit are hearsay allegations 
of an informant, not reliable in the past, and with no 
corroboration. 

Therefore, it is submitted that protection granted 


appellant by the 4th Amendment of the United States Constitution 


were violated where the search warrant issued without probable 


cause and all evidence seized as a result of same should have 


been suppressed. 


ARGUMENT Vil 
Sea | 


THE CONSOLIDATION AND SENTENCING 
ON SEVEN SEPARATE COUNTS INVOLVING 
ONLY THREE CRIMINAL TRANSACTIONS 
WAS ERROR 


| 
Was appellant prejudiced in having the seven charges 


against him instead of four with the cumulative effect on the 

juries mind of this greater number? There is always a danger 
when several crimes are tried together that the jury may consider 
the evidence cumulatively. Although so much of the evidence that 
would be admissable upon any one of the charges might not have 
persuaded the jury of appellant's guilt, the sum of it undoubtedly 
influenced the jury as to all. This possibility violates the doctrine 
that only direct evidence of the transaction charged will ordinarily 


be accepted, and that the accused is not to be convicted because of 


his criminal disposition. United States v. Lotsch, 102 F.2d 35 (1939). 
In the case at bar, the jury was faced with amass of 
evidence relating to all, or a number of counts and also with 
evidence relating to each count alone. A flood of evidence was 
introduced admissable on the conspiracy charge alone, but which 
unavoidably influenced the jury's thinking when it considered the 


fact questions presented by the substantive counts (See United States 
v. Solomon 26 FRD 397 )1960). | 
In Kidwell v. United States, 38 App. D.C. 566, this 


Court stated that joinder: 
"should not be permitted where the tribe charged 
are of sucha nature that the jury might oe one 


as corroborative of the other." 
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Could the jury give appellant the benefit of all the 
doubts allowed to him by law with the knowledge that the government 
considered this case so serious as to charge in addition to the 
conspiracy count an attempted act of abortion and a completed 
act of abortion on Ellen Weiner, Wilma Gottlieb and Janet Farrell? 
Generally the courts concern iHemscives with the dangers of 
joining conspiracy counts with substantive counts in the same 
trial, but note that prosecutors purposely take such action in 
order to present evidence not generally admissible in a trial only 
of substantive counts. (See Robinson v. State, 184 A2d 814 (1962).) 


No protective instruction could surmount the prejudicial effects 


of such joinder. (See Krulewitch, 336 U.S. 440, and Bruton v.' 


U.S., 36 U.S. L. Wk. 447.) 


In addition the effect of this dual count procedure, i.e., 
attempt and completed act of abortion for each offense is tantamount 
to double jeopatdy. In the case at bar the jury found that the 
substantive offense of abortion had been completed and found the 
appellant guilty. It also imposed a penalty for the attempt. It 
is submitted that under the double jeopardy provision of the Fifth 
Amendment, conviction of the completed act is implied acquittal 
of the attempted act. Failure to consummate the ultimate crime 
is as much an element of the crime of attempt as the intent and the 
overt act, hence there can be no conviction for attempt where the 
substantive offense is complete. United States v. Quincy, 6 (pet) 
445, 8 L.Ed. 458. See 21 Am. Jur. 2nd Sec 110, p. 189. 
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Appellant was indicted and convicted of six counts, not 


including the conspiracy count, i.e., three counts of attempted 
abortion and three counts of abortion, involving only three criminal 
transactions. The same evidence necessary for a conviction upon 
the attempted act of abortion was identical to that needed to sustain 
the completed act of abortion. i 

Whether the "single transaction" test or the "same 
evidence" test is applied, the general rule is that if the separate 
convictions arise out of a single transaction only one sentence may 
be imposed. State v. Mills, 51 N.J. 277, 240 A. 24 1 (1968); State v. 
Hoag, 21 N.J. 496, 122 A.2d 628 (1956) (Minority Opinion), affirmed 
356 U.S. 464, 78 S.Ct. 829, 2 L. Ed. 2d 913 (1958). | 


Also where the evidence necessary to sustain one 


conviction is identical to that needed to sustain the other ony 


one sentence may be imposed. State v. Hoag, supra, 21 N.J. 


at p. 502, 122 A.2d at p. 628. | 

Regardless of which test is applicable, Shviousty the 
six counts of abortion here resulted from but three criminal 
transactions and the proof necessary to convict appellant of the 
completed act of abortion would not vary from that needed to con- 
vict on the attempted act of abortion. : . 

The constitutional rule followed in the above cases is 
clearly amplified in the dissenting (joint) opinion of Justices Douglas 
and Black in Gore v. United States, 357 U.S. 386, 2 L. Ed. 2d 1405, 
78 S.Ct. 1280 (1958) (Four dissenting opinions) at 392: 
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"Yet Lagree with Bishop: - - "In principle, and 

by the better judicial view, while the Legislature 
may pronounce as many combinations of things as 
it pleases criminal, resulting not infrequently in 

a plurality of crimes in one transaction or even 

in one act, for any one of which there may be a 
conviction without regard to the others, it is in 
the language of Cockburn, C.J. 'a fundamental 
rule of law that out of the same facts a series of 
charges shall not be preferred'"*. 1 Criminal 
Law (9th Edit. 1923) Sec. 1060. "I think it is time 
that the double jeopardy clause was liberally | 
construed in light of its historic purpose to protect 
the citizen from more than one trial for the 

same act". 


And the Supreme Court held earlier that "A single 


course of conduct does not constitute more than one offense". 


United States v. Universal Corporation, 344 U.S. 218, 226 (1952). 


And the dissenting opinion of Justice Warren in Gore, 
supra, at 394, is of great importance where he explained the above 
rule thusly: 

"Selling liquor on Sunday might warrant two 

punishments for violating a prohibition law 

and a blue sky law, but feloniously entering 

a bank and robbing a bank, though violative 

of two statutes might warrant but a single 

punishment. 

To allow the jury to consider the double charge of 
attempt and abortion, both contained in the single statute, Section 


201 of Title 22 of the D.C. Code, is in violation of the single pur- 


pose transaction and the Fifth Amendment. Bell v. U.S., 349 U.S. 81. 


ARGUMENT VIUI 


| 

APPELLANT HEREIN ADOPTS THE FOLLOWING 
POINTS (AND BRIEFS AND ARGUMENTS PERTAINING THERETO) 
SUBMITTED TO THIS COURT BY CO-DEFENDANTS THOMAS P. 
MARTINI AND DORIS HULL. | 

a. THE COURT ERRED IN RULING THAT IT WAS 
NOT INCUMBENT UPON THE GOVERNMENT TO PROVE PREG- 
NANCY OR THAT THE APPELLANTS BELIEVED THE COM- 
PLAINING WITNESSES WERE IN FACT PREGNANT. | 


| 
b. THE COURT ERRED IN DENYING APPELLANT'S 
MOTIONS TO SEVER VARIOUS COUNTS OF THE INDICTMENT. 


c. THE COURT ERRED IN DENYING APPELLANT'S 
MOTION TO DISMISS CERTAIN COUNTS OF THE INDICTMENT. 


CONCLUSION 


Women will become pregnant, they will seek abortions. 
The plight of thousands of desperate frightened women, needlessly 
forced by the law to endanger their lives, should tip the scales in 
favor of a legal interpretation outlawing proscription against abor- 
tions. 

For the reasons stated in the above arguments and for 
those which will be further argued at the hearing of this cause, 
appellant Eric Edmonston, Jr. requests that his convictions of 


counts one through seven be reversed. 


Respectfully submitted, 


Sra WM dow 


IRA M. LOWE 
Attorney for Appellant 

Eric Edmonston, Jr. 
2700 Que Street, N. W. 
Washington, D. C. 
483-6777 
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APPELLANT'S REPLY BRIEF 


Appellant Eric Edmonston, Jr. in this reply brief will 


| 
comment on Appellee's arguments I through VIII, and will 


reference the arguments submitted in the brief for Appellants 
Thomas P. Martini, No. 21671, and Doris Hull, No. 21672, 
co-defendants of Appellant RCAC and the arguments 


submitted in the brief for Appellant Edmonston. 


APPELLEE'S ARGUMENT I 
APPELLEE DENIES THAT THERE WAS NO 
PROBABLE CAUSE FOR THE ESSERE | 
OF THE SEARCH WARRANT 


See Martini and Hull Brief, Argument I and Edmonston 


Brief Argument VI. 

The Court is also requested to read the following pages 
of the Trial Transcript, Vol. 2, page 100, line 4, beginning 
with "During" to page 101, line 8, ending with "record. 4 

In answer to appellant's argument that the affidavit 
was insufficient to justify issuance of the search warrant appellee 
appears to present a new criteria for judging the reliability of 
informants. Appellee argues that the informant's statements are 


| 
reliable because of the intrinsic reliability of the information 


1 


provided. Appellee states that the information stemmed from an 
identified victim of an abortion, and that the informant was acting 
contrary to her social intérests and perhaps her criminal 
interests as well. First of all, no information was supplied in the 
affidavit indicating that Miss Weiner was an identified victim of 
an abortion aside from her own testimony. Further, no informa- 
tion was presented when the warrant was issued that Miss Weiner 
was examined by a doctor or that any examination was made to 
corroborate the statement that she was a victim of an abortion. 

In United States v. Ventresca, 380 U.S. 102 (1965) the United 
States Supreme Court stated that recital of some of the underlying 
circumstances in the affidavit is essential if the magistrate is to 
perform his detached function and not serve merely as a rubber 
stamp for the police. The Supreme Court further stated that the 


affidavit supporting the search warrant would not be valid unless 


“reason for crediting the source of the information is given." 


Hearsay is not sufficient to justify the issuance of a search warrant 
unless provided by an informant reliable in the past and corroborated. 
It is submitted that the appellee's allegations that the informant 

had no reason to falsify such statements is not a substitute for the 


requirement of previous reliability and corroboration. 


APPELLEE'S ARGUMENT II 


APPELLEE DENIES THAT APPELLANTS 
WERE PREJUDICED BY THE JOINDER | 
OF COUNTS IN THE INDICTMENT 
i 
See Martini and Hull Brief, Arguments Ill and IV. See 
Edmonston Brief, Argument VII. : | 
The Court is referred to Trial Transcript Page! 21 7, line 
1, beginning with Proceeding" to page 218 ending on line Il in 
"in", (The contents of pages 217 and 218 referred to just above 
were misplaced and in fact should be numbered pages 1 


of the Reporters Transcript); 


in which the then counsel for Edmonston moved the 


Court for an Order requiring the Government to elect to proceed 


either on the abortion counts or on the attempted abortion counts. 


Although dual charges such as are triplicated herein 
is common practice appellant requests consideration of his 
claim that this procedure violates his due process rights to the 
extent that he is denied a fair trial by the accumulation of 


unnecessary and unwarranted balooning. 


APPELLEE'S ARGUMENT II 
APPELLEE DENIES ANY CONSTITUTIONAL 
INFIRMITY IN APPELLANTS' CONVICTIONS 
UNDER THE ABORTION STATUTE (D.C. 
Code 22, Section 201). 

See Edmonston Brief, Discussion and Argument I. 

The thrust of appellee's argument involves the community 
interest in the health and safety of its citizenry. The life and 
well being of the woman should be of primary concern and in 
this connection her will to bear or not to bear offspring. To use 
the expression, "human being" or "child'' when speaking of a 
developing fetus has the direct effect of distorting ordinary 
language use and partially predetermining any argument over the 
value which ought to be accorded the fetus when in conflict with 
the interests of the pregnant woman. Physically and development- 


ally the fetus closely approximates the unfertilized ovum or a 


collection of underdeveloped growing cells infinitely more than it 


does a live infant. Certainly at the time most abortions take place 


no one would confuse a fetus with anything physically human. This 
physical and developmental actuality of differences which brings 
abortions close to contraception is crucial to the evaluation of 
issues in the controversy. Destruction of a fertilized ovum is 
hardly distinguishable from the more common contraception 
methods in use today. 


Claims which might be classified as "moral interests" of 


society appear in various forms in the abortion controversy. 
Such as assertions that legal abortion destroys and somehow 


cheapens the value of human life. Distinction between develop- 


ing fetal tissue and fully established human life, joined with 


the compelling interest of a woman in regulating her own repro- 
| 

ductive functions appear to deprive this charge of its thrust. 

Moreover, the ethical value of not forcing the subjected moral 


assumption of one group on other groups further diminishes 


this position. | 


The unimpeded exercise by individuals of free choice is” 
a value in itself with which it is prima facie wrong to interfere. 
This value has been specifically recognized and upheld in the 
spheres of free speech and free exercise of religion. Where free 
choice conflicts with religious assumptions, deference of the latter 
should be required when no substantial social interest supports 
the religious view. The public knowledge that physicians and pregnant 
women openly disregard present abortion laws further devalues the 
vital social interest in promoting respect for the legal system and 
its institutions as the just spokesmen of a free society. | When 
large numbers of citizens disobey a law they believe unjust or are 
forced to be criminals or to restrict their family planning activities 


because of beliefs they do not hold, an unknown amount of damage 


befalls law in its entirety. 


Existing abortion laws of which Title 22, D.C. Code 
Section 201 is typical, raise significant constitutional issues. 
This statute sharply curtails a woman's free choice in planning 
her family size, and risks her physical and mental well being 
in carrying a pregnancy toterm. A right to abortion by consent 
can be strongly asserted in at least three related forms within 
the Bill of Rights. First, as a fundamental right of privacy, human 
dignity and personal autonomy, reserved to the pregnant woman; 
second, as a penumbral right emanating from values embodied in 
the expressed provisions of the Bill of Rights themselves; and, 
third, as a necessary and altcgether reasonable application of 
precedent, namely, Griswold v. Conn., 381 U.S. 479 (1965). In 
increasing its protection of the individual from government compul- 
sion the Supreme Court has repeatedly enunciated basic guidelines 


with which to:coordinate its case by case process of adjudication. 


In Bates v. Little Rock, 361 U.S. 516, 524 (1960), the 


Justices stated: 
where there is significant encroach- 
ment upon personal liberty, the state 
may prevail only upon showing a 
subordinating interest which is com- 
pelling. 
Justice Stewart, for a majority of the Court, in Shelton v. Tucker, 
364 U.S. 479, “28 (1960) also emphasized the string -t require- 


ments a state: must meet if it is to subordinate the fundamental 


interests of its citizens. He wrote that: 


In a series of decisions this Court 
has held that, even though the 
governmental purpose be legitimate 
and substantial, that purpose cannot | 
be pursued by means that broadly 
stifle fundamental personal liberties | 
when the end can be more narrowly 
achieved. The breadth of legislative | 
abridgement must be viewed in the 
light of less drastic means for 
achieving the same basic purpose. 


| 

This principal could easily be effected by prosecution under 
the existing statute forbiding the pracitce of medicine without a 
license. | 

From the viewpoint of many women, restrictive abortion 
legislation of any kind imposes a severe burden on iomaiic existance 
without corresponding benefit. If a woman believes that life is 
not created but only passed along by conception and that a fetus in 
early development need not be accorded a right to continue growing 
within her body, she is nonetheless prohibited from acting freely 
on that belief, even immediately after she discovers she is 
pregnant. Were she living in Japan she would face no government 
interference; in this respect, she would be considerably less at 
the mercy of the state in Poland, Czechoslovakia, and Hungary. 


Moreover, in the United States had she lived in periods of the 


1800's she would have had a common law right to terminate her 


| 
pregnancy provided she did so before "quickening. "' An abortion 
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normally takes place considerably earlier in time than this. The 
right to terminate her pregnancy shortly after conception is to 

2 woman much more fundamental and of greater day-to-day 
importance in her life than the right to send her child to a 

private school, Z to associate with others for the advocacy of ideas, 2 
or to be free from racial discrimination . in seeking an education. > 
To secure an abortion may seem to her an infrequent, but necessary 
step when the execution of her fundamental right to contraception 
has not been successful. It is anomaly that a woman has absolute 
control over her personal reproductive capacities so long as she 
can successfully utilize contraception but that she forfeits this 

right when contraception fails. Clearly, no government is permitted 
to compel the coming together of the egg and the spermatozoon. 


Why then should the state sanctify the two cells after they have 


come together and accord them, over the woman's objection, all 


the rights of a human being in esse? = 

If abortions were not unlawful per se the problem of the 
unlawful practice of medicine in this connection would be virtually 
eliminated.| The untold harm should not be allowed to continue 


because of appellee's technical claims concerning an unlicensed 


lipierce v._ Society of Sisters, 268 U.S. 510 (1925)- 


2-NAACP vy. Alabama, 357 U.S. 449 (1958). 
3-Brown v. Board of Education, 347 U.S. 483 (1954). 
Brown v. Board of Education, 


4- See page 9. 
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practitioner not having standing to assert the constitutionality 
question. The basic issue is present here for the court's | 
determination which conceivably might take years before : test 
case satisfactory to appellee may be presented, with innumerable 
tragedies unfolding in the interim. ! 

A comparison of the Connecticut statute involved in the 
Griswold case which was stricken down, and the instant D. Cc. 
anti-abortion statute zens to the conclusion that: (1) both statutes 
are at war with currently accepted standards of medical practice; 

| 
(2) both statutes invade the sacred realm of privacy by denying the 
woman the right to plan the future of her family; (3) both statutes 
result in discrimination against people in lower-economic brackets; 
(4) both statutes are in conflict with one of the world's most 
critical problems today, the population explosion; and (5)'both 
statutes involve the imposition of a religious principal on the 


| 
entire community by government sanction. 


To conclude, where is the rational that condones sterliza- 


| 
tion at will and condemns a single act of preventive procreation? 


: courts 


The cases cited in appellee's brief, page 11 in which the 
afforded full recognition to the principal that the unborn child 
at all stages of its gestative life is a legal being are civil cases 
do not destroy the constitutional principal enunciated herein 
involving a criminal statute. | 


9 | 


APPELLEE'S ARGUMENT IV 


APPELLEE DENIES MERGER OF THE 
CONSPIRACY COUNT WITH THOSE 


PERTAINING TO THE SUBSTANTIVE 
OFFENSES 


See Edmonston Brief, Argument III which requires no 


clarification. 


APPELLEE'S ARGUMENT V 


APPELLEE CLAIMS THAT IT PRESENTED 
PROOF OF THE VICTIMS' PREGNANCY 


See Martini and Hull Brief, Argument II, which is relied 
upon by appellant Edmonston herein. 


APPELLEE'S ARGUMENT VI | 
APPELLEE ASSERTS THAT APPELLANT 
EDMONSTON WAS PROPERLY CONVICTED 
AS AN ACCESSORY IN COUNTS VI and VII 
(REGARDING JANET FARRELL). | 


See Edmonston Brief, Argument IV. 


Appellee advances the argument that the evidence! against 
appellant viewed as a whole illustrated the chain of circumstances 
from which the jury could reasonably conclude appellant Eémonston 
was an accessory to Janet Farrell's abortion, i.e., the ena 
contained in counts 6 and 7 of the indictment. | 

In support of this statement appellee submits evidence 
connecting appellant with Ellen Weiner, Wilma Gottlieb and Miss 
Bullington. However, appellant is charged with aiding and 
abetting the principal in commission of the crime of abortion on 
Janet Farrell. Appellee argues that as a result of appellant's 
alleged participation in counts 1 through 5 andas a result of 
appellant's presence in the area the convictions of counts 6 and 7 
should be affirmed. The reasons for conviction submitted by the 
appellee are precisely the reasons for reversal submitted by the 
appellant. It is submitted that the jury convicted appellant of. counts 
6 and 7 based on his alleged participation in counts 1 through 5. 

Appellee appears to argue that because appellant's alleged 
duties in ihe abortion operation were established, i.e., transporta~ 
tion, in counts 1 through 5, no further evidence is required to 
sustain appellant's participation in counts 6 and 7. ) 


n 


it is submitted that evidence of prior participation is 
not sufficient for conviction. That since insufficient evidence 
was introduced implicating appellant with Janet Farrell the 


court by not directing a verdict of acquittal of counts 6 and 7 


allowed the jury to convict appellant by virtue of activities 


alleged in counts 1 through 5. 


APPELLEE'S ARGUMENT VII 
APPELLEE CLAIMS THAT APPELLANTS. 
WERE NOT PREJUDICED BY THE TESTIMONY 
OF DR. JAMES ANDERSON. 
See Edmonston Brief, Argument V. 
The Court is also requested to read the following pages of 


the Trial Transcript, page 103, line 6, beginning with "At" to 


page 107, line 12, ending in "period”. | 


Appellee has misconstrued appellant's arguments advanced 


concerning Dr. Anderson's testimony. | 

Appellant does not argue as alleged by appellee that a 
physician's testimony that in his opinion his patient's pregnancy 
has been terminated by an abortion is error. Instead appellant 
argues that the courts instruction to the jury that the abortion 
was early induced was error. Tr. Vol. II, page 107. : 

The lay mind tends to construe all abortions as early 
induced (criminal). However, an abortion may result from a 
natural spontaneous act or an early inducedact. It is only the 
early induced act that the legislature has seen fit to classify as 
criminal. Dr. Anderson had already testified that 
there was no medical test to determine whether an abortion was 
spontaneous or criminal. Clearly, Dr. Anderson intended the 
words induced and criminal as interchangeable. Therefore, the 
court invaded the province of the jury by giving the Sastraction 
that the abortion was early induced. 2 
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APPELLEE'S ARGUMENT VIII 


APPELLEE STATES THAT THE TRIAL 
COURT DID NOT ERR IN FAILING TO 
INSTRUCT THE JURY TO RECEIVE THE 
COMPLAINING WITNESSES* TESTIMONY 
WITH CAUTION. 


See Edmonston Brief, Argument II which requires no 
clarification or elaboration except to refer to page 5 of appellee's 
brief in which the government appears to agree with appellant's 
premise that the complaining witnesses could be indicted as 
co-conspirators in the conspiracy count where it is stated: 

"Miss Weiner....was clearly 
acting contrary to her social 


interests and perhaps her 
criminal interests as well." 


Respectfully submitted, 


IRA M. LOWE 
Attorney for Appellant 

Eric Edmonston, Jr. 
2700 Que Street, N.W. 
Washington, D.C. 
483-6777 
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